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We live in  a  changing wor ld —changing demographics, a  changing 

legal environment , and ever -more-rapidly changing technology.  These changes 

present  ou r  cour t s with  cha llenges, bu t  a lso with  oppor tunit ies.  To succeed in  the 

21st  century, we need to examine —a nd, in  some instances, to move beyond —ou r  

assumpt ions: a ssumpt ions about  who provides lega l advice, how cour t s 

communica te with  lit igants and the public, and even  wha t  cour t s do on  a  da ily 

basis.  At  the same t ime, we should remember  wha t  makes cour t s unique —a n d 

should recognize tha t  now, more than  ever , they can  help Americans rea ffirm the 

t imeless socia l cont ract  tha t  connects and binds us a ll. 

One of the major  cha llenges tha t  the lega l profession  faces r ight  now is 

the na t ionwide cr isis in  access to just ice.  Some est imate tha t  every lawyer  in  the 

count ry would have to work for  200 hours to give just  one hour  of a t ten t ion  to each 

legal problem tha t  an  American  faces.  [P AUSE]  Tha t ’s ba rely enough t ime to 

define the issue, much less resolve the problem .  It ’s ha rd to comprehend the 

magnitude of this cr isis.  E ighty percent  of the legal needs of the poor  a re going 

unmet .  [P AUSE]  And the problem doesn’t  stop there; for ty to sixty percent  of the 

legal needs of the middle class a re going unmet  too.  But  we have a lmost  twice as 

many lawyers as we did in  1985, and many young lawyers a re unemployed.  

[P AUSE]  It ’s not  a  problem of supply.  The rea l problem is tha t  today’s economic 
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rea lit ies and regula tory st ructures prevent  lega l providers from meet ing the 

demand.  [P AUSE] 

It ’s a  mora l impera t ive to ensu re tha t  a ll people have access to just ice , 

bu t  it ’s a lso to the benefit  of the cour t s.  Making sure tha t  people of modest  means 

a re represented will enhance public confidence in  the cour t s.  To paraphrase 

Theodore Roosevelt , no one should be above the law and no one should be below it .  

When more people who need legal a ssistance, get  it , our  cour t s will climb closer  

toward President  Roosevelt ’s a spira t ion .  As cour t s do so, the public’s t rust  in  them 

will increase. 

If we as a  profession  do not  come forward to meet  th e need for  legal 

a ssistance, many would-be clien ts will go it  a lone.  We a ll know tha t  many a lready 

a re.  Pa r t ies increasingly appear  pro se in  mat ters tha t  come before the sta te 

cour t s —in  fact , about  75% of civil cases have a t  least  one pro se pa r ty.  In  some 

a reas of sta te law, pro ses a re even  more preva lent .  [P AUSE]  This t rend is 

showing up in  the federa l cour t s too, where pro se pla in t iffs now file about  a  quar ter  

of a ll federa l lawsuit s. 

But  the problem isn’t  just  tha t  lawyers can’t  meet  the demand.  It ’s 

a lso that  Americans a re dissa t isfied with  lawyers .  Many Americans would ra ther  

handle a  legal problem themselves than  have a  lawyer  represent  them.  [P AUSE]   

Americans a ren’t  tha t  happy with  cour t s either .  According to a  recent  

poll by the Na t iona l Center  for  Sta te Cour t s, 52% of Americans th ink tha t  cour t s 

a re inefficien t  and 44% find them in t imidat ing. The public worr ies about  the cost s, 
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in  both  t ime and money, of t aking a  case to cour t .  [P AUSE]  Afr ican-Americans 

have even  less fa ith  in  the system than  the popula t ion  as a  whole.  And even  as 

people say tha t  they’d prefer  to represent  themselves, most  say tha t  the cour t s a re  

not  doing enough to help pro se lit igants navigate the cour t  system.  [P AUSE]   

Given  the misgivings tha t  so many Americans have about  cour t s, it ’s 

not  surpr ising —but  it ’s defin itely noteworthy —t ha t  there’s been  a  significant  

decline in  the civil docket  of sta te cour t s.  The Nat iona l Center  for  Sta te Cour t s 

repor ted an  11% decline in  civil filings between 2008  [two-thousand-eight ] and 

2013.  In  my own sta te, we’ve seen  an  even  grea ter  decline in  these filings, from 

what  had been  a  h istor ic peak just  a s the recession  h it . 

Could sta te cour t s be the canary in  the coa l mine for  federa l cour t s?  

[P AUSE]  Some forms of a lterna t ive dispute resolu t ion  a re sta r t ing to emerge as 

potent ia l compet itors to the cour t s.  To be sure, ADR can  somet imes complement  

the cour t s —a fter  a ll, a ll federa l dist r ict  cour t s offer  a t  least  one ADR method.  But  

dramat ic new forms of ADR have emerged online.  These ODR methods (shor t  for  

“online dispute resolu t ion”) may be the cour t s’ fiercest  compet itors yet .  For 

example, eBay and PayPa l both  have online dispute resolu t ion  center s tha t  

repor tedly resolve about  60 million  disputes per  year .  Over  90% of these disputes 

a re resolved by software only —n o human referee required.  There’s a lso 

Modria  [MO-dree-uh], an  online dispute resolu t ion  pla t form tha t ’s act ive on  five 

cont inents.  It s developers first  designed the eBay and PayPa l pla t forms, which 

handle e-commerce disputes only.  But  Modria  [MO-dree-uh] has been  expanded to 
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handle other  kinds of disputes as well, such  as insurance, divorce, government , and 

more. 

Of course, many of the disputes tha t  ODR mechanisms resolve 

wouldn’t  have ended up in  cour t  anyway.  They would have been  resolved 

informally or  by some other  kind of ADR, or  they would not  have been  resolved a t  

a ll.  [P AUSE]  On the other  hand, [SMILE] the emerging Millennia l genera t ion  is 

a  self-help genera t ion: if they want  to fix their  ca rs, they go to a  how-to video on 

YouTube, and WebMD is their  fir st  stop when they have a  hea lth  problem .  In  fact , 

about  two out  of every three Americans would prefer  to use some method of ADR 

instead of going to cour t .  [P AUSE]  So while ODR mainly supplement s the cour t s 

in  their  resolu t ion  of civil disputes today, it  could be taking disputes away from the 

cour t s tomor row. 

This may seem fancifu l, bu t  consider  a  Newsweek column from 1995 

doubt ing tha t  online shopping would ever  t ake off.  The columnist  wrote: “H ow come 

my loca l mall does more business in  an  a fternoon  than  the en t ir e In ternet  handles 

in  a  month?”  Today, online sa les have recent ly surpassed 300 billion  dolla rs 

annua lly.  So it  should be a  lit t le ominous for  us as judges to hear  Modria  

[MO-dree-uh] founder  Colin  Rule say tha t , and I quote, “there’s no A in  ODR – 

Online Dispute Resolu t ion  is not  an  a lterna t ive dispute resolu t ion  system.  In  many 

circumstances, it ’s going to be the default  resolu t ion  of the fu ture.”  He thinks 

people would much ra ther  resolve their  disputes, quote, “sit t ing in  bed on  [a ] 

Sa turday n ight  a t  10 p.m. with  a  glass of Mer lot  on  the bedside table.” 
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These developments may not  jeopardize t he cour t s’ cr imina l docket .  

But  given  demographic changes, newly evolved ADR methods, and the na t iona l 

decline in  sta te civil dockets, the federa l civil docket  may a lso be facing an  

imminent , systemic threa t .  [P AUSE] 

So why does tha t  mat ter?  It  ma t ters because the judicia l system —

more than  any other  system tha t  we use to resolve disputes —embodies the ru le of 

law.  Cour t s a re st ill the templa te on  which  a ll other  dispute resolu t ion  syst ems a re 

based, be they public or  pr iva te, and the touchstone by which  these other  systems 

a re judged. 

The ru le of law is a rguably the necessa ry precursor  to a ll of the other  

essent ia l pa r t s of society —a  vibrant  economy, a  robust  polit ica l sphere, and st rong 

a r t ist ic and cultura l development .  And it ’s essent ia l to any system of government  

tha t ’s based on  humanity ra ther  than bru ta lity.  J ust ice Stephen Breyer  has 

commented tha t  today’s wor ld is not  divided “on  the basis of race or  na t iona lity or  

count ry or  where you live,” but  ra ther  “between people who [RIGHT HAND] 

believe in  a  ru le of law as a  way of deciding significant  issues and those . . . who 

[LEFT HAND] believe in  force.” 

In  civil cases, no less than  in  cr iminal cases, the federa l cour t s a re 

uniquely posit ioned to uphold the ru le of law.  N o ADR can  match  the federa l 

judicia ry’s independence; it s collect ive legal acumen ; it s commitment  to t ime-tested 

legal procedures; and it s t ransparent  methodology.  These sa feguards a re cr it ica l to 

the pursu it  of just ice.  And of course it ’s impor tan t  for  the federa l cour t s to reta in  a  



 

6 
 

robust  civil docket  because, by adjudica t ing cases tha t  involve a  diverse set  of 

factua l scenar ios, federa l cour t s can  cont inue to develop the law.  [P AUSE] 

But  no less impor tan t  than  the cour t s’ pract ica l effect  on  the ru le of 

law, is their  symbolic effect  on  our  na t iona l civic cu lture.  By eleva t ing pr inciples 

over  passion  [brie f pau se ] and relying on evidence and reason  ra ther  than  reflex 

and ideology, the judicia ry can  remind the American  people how to engage in  civil 

discourse.  Given  today’s cantankerous na t iona l climate, cour t s need to st rengthen  

their  role in  our  society —n ot  just  in  upholding the ru le of law but  in  shaping how 

Americans discuss their  differences and resolve their  disputes. 

Our  cour t s can , and should, help us renew our  commitment  to the 

American  compact  tha t  we a ll sha re.  [P AUSE]  This compact  is based not  on  race 

or  creed but  on  common civic idea ls, idea ls tha t  a re cr it ica l for  a  free society to 

flour ish : the ability to ta lk to each  other , not  past  one another ; to listen  to each 

other  and reasonably consider  different  perspect ives; to be as object ive as possible 

when  deciding between two opposing points of view; to disagree respect fu lly when 

we st ill disagree; and to live and work together  ha rmoniously in  spite of our  good 

fa ith  disagreements.  [P AUSE] 

J udges know these idea ls well because we live them day in  and day 

out , in  our  in teract ions with  lit igants and colleagues and in  our  respect  for  due 

process.  Studies show tha t  pa r t icipa t ion  in  the work of cour t s increases civic 

engagement  among the genera l public as well.  In  a t  least  some instances, ju ry 

service makes juror s more likely to vote than  they were before they served on  a  
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ju ry.  But  jury t r ia ls have declined since the 1930’s from about  20% of cases to below 

2% of federa l cases and below 1% of sta te cases.  Tha t  t rend doesn’t  seem to be 

slowing down —t he tota l number  of sta te civil t r ia ls in  the na t ion’s 75 most  

populous count ies declined by more t han  50% between 1992 and 2005. 

So as t ime goes by, the public is pa r t icipa t ing less in  the judicia l 

process as ju rors.  We might  soon find tha t  people a re a lso pa r t icipa t ing less in  the 

judicia l process as lit igants.  J ust  a s someone today might  be shocked to see such  a  

steep decline in  jury t r ia ls over  the la st  cen tury, someone in  a  hundred years might  

be shocked to see just  how steeply civil filings have fa llen .  We used to th ink tha t  

cour t s would a lways be the main  way tha t  Americans resolved their  disputes.  But  

we now know tha t  the people won’t  necessa r ily come.  [P AUSE AND LOOK UP  

AT SLIDE] 

So how can  cour t s keep their  cent ra l role and ensure tha t  they’re not  

eclipsed by ADR and ODR?  In  their  recent  book, Reimagin ing Cour t s, Victor  F lango 

and Thomas Cla rke list  th ree ways to redesign  cour t s for  the 21st  century: fir st , 

ma in ta in  a  st rong customer  focus;” [P AUSE] second, “increase access to just ice;” 

[P AUSE] and th ird, make “delivery of services to lit igants and other  cour t  

stakeholders” “more efficien t .”  By harnessing 21st  century technology and ideas , we 

can  accomplish  these goals without  compromising the va lues tha t  make cour t s 

unique. [P AUSE] 

Technology is a lready changing the way cour t s do business —t hink of 

the recent  amendments to the Federa l Rules of Civil P rocedure to accommodate the 
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rea lit ies of e-discovery.  But  technology can  a lso help cour t s in teract  with  lit igants, 

and a t t ract  new lit igants tha t  cour t s would otherwise lose to ADR.  A 2014 Nat ional 

Center  for  Sta te Cour t s study indica ted tha t  about  76% of Americans were willing 

to do some cour t  business online.  That  number  jumps to 86% for  those under  40 

years old.  [P AUSE] 

Sta te cour t s have been  the source of some key innova t ions tha t  show 

how cour t s can  use technology to achieve their  goa ls.  For  instance, since people can  

use pr iva te ODR methods to resolve dispu tes a t  their  computers, cour t s may want  

to let  people go to cour t  while sit t ing a t  their  computers.  The Los Angeles Super ior  

Cour t  has implemented th is idea , by a llowing lit igants to appear  by video 

conference in  some of it s cour t rooms.    Utah  is consider ing adopt ing an  online 

dispute resolu t ion  process for  it s small cla ims cour t , in  an  effor t  to reduce t ime and 

cost s for  lit igants and to compensa te for  imba lances of power  and resources.  [brie f 

pau se ]  And in  Arizona  they have an  in terest ing problem: lit igants on  the nor th  

side of the Grand Canyon  live 95 miles away from the loca l county cour thouse.  But  

they have to dr ive about  7 hours to get  there —because the cour thouse lies on  the 

south  side.  [SMILE]  So the county has insta lled a  self-help kiosk on  the nor th  side 

tha t  let s lit igants in teract  with  the cour thouse remotely.   

There’s not  necessa r ily any reason  to limit  online dispute resolu t ion  to 

small cla ims cour t s, or  to limit  remote-access kiosks to places with  geographica l 

quirks.  And though it  may make sense tha t  the bir thplace of Hollywood would be 

an  ea r ly adopter  of videoconferencing, it  cer ta in ly makes sense for  tha t  t echnique to 
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spread to less glamorous loca les.  [SMILE]  All of these technologies could end up 

being par t  of the fu ture of a ll cour t s —cour ts may decide to compete with  pr iva te 

ODR systems by having their  own ODR processes and rea l-t ime online access.  

Some governments have a lready sa t  down a t  the ODR table.  For  example, the EU 

has crea ted an  ODR pla t form for  online reta iler s in  Europe, and required them to 

include a  link to the pla t form on their  websites.  [P AUSE] 

But  reaching out  to lit igants through their  computers is just  the sta r t .  

Cour t s can  a lso reach  out  to them through their  smar t phones.  After  a ll, 

smar tphones a re the main way that  many young adult s and lower -income people 

access the In ternet .  For  cour t s, tha t  means two th ings: mobile-fr iendly websites 

and apps.  We see cour t s sta r t ing to adapt  here as well.  The Delaware sta te cour t  

system has made it s own website easy to view and naviga te on a  mobile device.  The 

Ohio Sixth  Dist r ict  Cour t  of Appea ls has a  smar tphone app tha t  works a  lot  like 

Google Aler t s.  It  a llows users to receive a  not ifica t ion  when a  new decision  is issued 

or  when the ora l a rgument  ca lendar  is upda ted .  And a  federa l judge in  Oregon  has 

worked with  tech  developers to crea te an  app for  people who have appeared in  

federa l Reent ry Cour t .  The app helps them search  for  nearby housing, jobs, 

counseling, and more; a llows them to take blood-a lcohol test s confident ia lly; and 

let s other  au thor ized personnel access the resu lt s of drug and a lcohol test ing in  

rea l-t ime.  [P AUSE] 

There a re a lso lower-tech  ways to increase consumer  focus and reduce 

cost s and delay.  Some cour t s a re improving docket  management  procedures.  
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Consider , for  example, Utah’s discovery system, which  assigns each  civil case to one 

of three discovery t iers.  A case’s t ier  determines how much discovery lit igants can  

conduct  and how long they have to conduct  it .  The Nat ional Center  for  Sta te Cour t s  

found tha t  Utah’s implementa t ion  of this  pa thway-based system led to a  more 

efficien t  lit iga t ion  process —decreasing the number  of discovery disputes, increasing 

the ra te of set t lement , and decreasing the t ime to reach  a  fina l disposit ion .   

Recognizing th is progress, a  commission  crea ted by the Conference of Chief J ust ices 

has recommended tha t  sta tes adopt  a  pa thway approach  to case management  tha t  

is simila r  to Utah’s.  [P AUSE] 

While not  novel, specia lized cour t s  can  help st reamline the lit iga t ion 

process, too.  My sta te is one of many to ha ve crea ted a  Business Cour t  whose 

judges specia lize in  complex business cases.  Tha t  increases  the efficiency of these 

proceedings by a llowing the judges who hear  them to become well-versed both  in  the 

substant ive law and in  the case management  issues tha t  so often  a r ise in  business 

disputes.  So, for  inst ance, a  Business Cour t  judge will be well posit ioned to quickly 

decide a  preliminary in junct ion  motion  so tha t  a  company will have it  decided 

before a  shareholders’ meet ing.  This concept  may be valuable in  other  a reas of 

lit iga t ion  as well.  Above a ll, cour t s should consider  moving away from a  one-size-

fit s-a ll approach  for  cases; tha t  approach  is rapidly becoming obsolete.   [P AUSE] 

Cour t s in  severa l sta tes a re a lready sta r t ing to address the increase in  

pro se lit igants and the emerging self-help tendency of Millennia ls.  Some cour t s a re 

doing so with  the help of lega l services providers, or  “LSPs .”  New York and Arizona  
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now employ cour thouse naviga tors, who cannot  give lega l advice but  can  use 

cour thouse computer s to get  informat ion  for  lit igants, resea rch  the law for  them, 

collect  documenta t ion  from them, and respond to quest ions from a  judge or  cour t  

a t torney about  a  case.  [P AUSE]  Californ ia  and Washington  Sta te have cour thouse 

facilita tors who can  provide pro ses with  informat ion  about  lega l procedures and 

legal forms in  family law cases.  These facilita tors somet imes a lso refer  pro ses to 

legal or  socia l services, or  to ADR.  Cour thouse facilita tors have improved public 

opin ion  of cour t s in  Washington  Sta te —eighty-two percent  of t hose polled sa id tha t  

they had more t rust  and confidence in  the cour t s a fter  visit ing with  a  facilita tor .   

[P AUSE] 

The most  dramat ic examples of LSPs a re in  Washington  Sta te and 

Utah .  The Washington  Supreme Cour t  has approved LLLTs (shor t  for  Limited 

License Lega l Technicians) to provide lega l advice specifica lly in  the field of family 

law.  LLLTs a re the first  non -lawyers in  the U.S. to be au thor ized to provide lega l 

advice; they do so a fter  complet ing coursework and working under  a  supervising 

a t torney.  In  Utah , the sta te’s Supreme Cour t  has approved “licensed para lega l 

pract it ioners” to help clien ts by represent ing them in  media t ion , filling out  forms, 

and prepar ing set t lement  agreements. 

These non-t radit ional LSPs could help br idge the gap in  access to 

just ice by offer ing lower -cost  and more-widely-available legal assistance.  And the 

legal profession  is paying a t ten t ion .  The ABA recent ly passed Resolu t ion  105, 

which  encourages each  sta te’s h ighest  cour t  to assess it s exist ing regula tory 
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framework regarding non-t radit iona l LSPs.  The Conference of Chief J ust ices has 

likewise resolved to help assess and modify these regula tory frameworks. 

We may a ll need to adapt  to a  wor ld in  which  LSPs a re consult ing with  

clien ts and dra ft ing, advising on , and even  signing cour t  documents —m uch  as 

pa t ien ts and hospita ls have ada pted to a  medica l model in  which  hea lth  ca re is 

delivered not  only by doctors but  by individua ls like nurse pract it ioners and 

physician  assistan ts, whose licenses a re more limited.  Because of the r ise of LSPs 

who handle sta te law mat ters, sta te cour t s have a lready begun th is process.  At  

some poin t , federa l cour t s may have to consider  whether , and to wha t  extent , they 

need to incorpora te LSPs in to federa l pract ice.  [P AUSE] 

Now, I’m not  advoca t ing any par t icu la r  reform or  innova t ion.  

Solu t ions may vary by jur isdict ion  and by cour t .  But  we as judges should be aware 

of changes in  the legal landscape so tha t  we may bet ter  serve the public.  [P AUSE] 

F inally, to make sure tha t  people st ill tu rn  to the cour t  system to 

resolve their  civil disputes, cour t s need to win  the PR war .  Not  enough people 

understand wha t  cour t s do, a nd too often  the public assumes tha t  the judicia ry is 

just  another  a rm of the polit ica l branches .  [P AUSE]  But  cour t s can  take 

advantage of new forms of socia l media —such as Facebook, [brie f pau se ] Twit ter , 

[brie f pau se ] and even  YouTube [brie f pau se ] — —both  to educa te the t radit ional 

media  and to speak direct ly to the people.  Cour t  sta ff can  use socia l media  to 

provide accura te and up-to-da te informat ion  about  cour t  news and events, cour t  

ru les and protocols, and judicia l decisions. [P AUSE]  Although cour t s often  have 
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th is type of informat ion  on  their  web pages, users have to choose to go to a  website.  

With  socia l media , cour t s can  come to them . 

And when cour t s use socia l media , we can make thought ful use of the 

symbols of an  independent  judicia ry —a  gavel, the sca les of just ice, Lady J ust ice, 

and so on —t o help preserve our  brand. [P AUSE]  As Amazon CEO J eff Bezos 

[BAY-zos] has sa id, “[a ] brand for  a  company is like a  reputa t ion  for  a  per son .”  We 

should take cont rol of our  reputa t ion .  If we’re going to compete with  pr iva te ODR 

services for  business, we need to remind the American  public tha t  cour t s a re 

unique —t ha t  we’re not  just  one of many out let s to use when resolving disputes. 

[P AUSE] 

This new century has a lready produced many new challenges for  the 

legal profession  and for  the judicia ry.  It  should come as no surpr ise tha t  these 

cha llenges will a ffect  both  sta te and federa l cour t s.  Our  dest in ies a re inext r icably 

linked, and the way tha t  each  cour t  system acts will a ffect  the public’s t rust  and 

confidence in  the judicia l system  as a  whole.  Tha t ’s why I’m so encouraged tha t  the 

Federa l J udicia l Center  and the Na t ional Center  for  Sta te Cour t s a re working 

together  in  new ways to confront  and resolve the issues tha t  a ll of our  cour t s face. 

As Americans increasingly live their  lives —a n d resolve their  

disputes —online, cour t s face an  age-old choice: change, or  r isk becoming ir relevant .  

And as a t torneys st ruggle to meet  the lega l demands of a  la rge swat h  of ou r  

count ry’s cit izens, those cit izens may sta r t  looking elsewhere for  legal a ssistance.  

But  our  new century a lso provides us with  new solu t ions —whether  those solu t ions 
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are technological innova t ions, or  innova t ive th inking about  the provision  of lega l 

services by lega l specia list s who a ren’t  lawyers . [P AUSE] 

As judges, it  is our  duty and our  pr ivilege to make our  cour t s more 

focused on  the needs of those we serve, to increase access to just ice, and to help 

reduce the cost s and delays tha t  a re so often  associa ted with  lit iga t ion .  By adapt ing 

to the rea lit ies of our  t ime, and by harnessing modern-day advances, cour t s can  

cont inue to be wha t  they have been  since our  na t ion —a n d our  American  compact —

were first  formed long ago: peer less exempla rs of civil discourse, and steadfast  

guardians of the ru le of law.  Thank you  very much . 

 

 


